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CPI Nl ON AND ORDER

Both the Adm ni strator and respondent have appeal ed from an
oral initial decision issued by Adm nistrative Law Judge Joyce
Capps at the conclusion of an evidentiary hearing held in this
case on March 12, 1992.' In that decision, the | aw judge upheld
the Adm nistrator's suspension of respondent's inspection

aut horization (1A for 45 days, based on her findings that

' Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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respondent had violated 14 C F. R 43.9(a) and 43.11(a)(2).
However, she dism ssed as inapplicable the alleged violations of
14 CF. R 43.13(a) and (b), notw thstanding her finding that the
under | ying factual allegations had been established.?

On appeal, the Admnistrator urges us to reinstate the
vi ol ations of section 43.13(a) and (b), while respondent argues
that the evidence does not support the law judge's findings that
he violated sections 43.9(a) and 43.11(a)(2). Both parties have
filed reply briefs opposing the other's appeal. For the reasons
that follow, both appeals are granted in part and denied in part.

The 45-day suspension of respondent's IAis affirned.

It is undisputed that respondent, who hol ds a nechanic
certificate with Airfrane and Powerplant ratings and an | A
performed and recorded mai ntenance on a Pi per PA23-160 on several
occasions from March, 1990, through Cctober, 1990. The conpl ai nt
in this case separated the alleged violations, all of which
pertai ned to respondent’'s mai ntenance of that aircraft, into two
categories: 1) allegedly deficient maintenance entries; and 2)
al | eged nonconpliance with Airworthiness Directive (AD) 90-04-06

Because we have been unable to clearly correlate the | aw
judge's findings in this case with the specific allegations in
the conplaint, or with the Adnministrator's evidence® (which al so

deviated in many respects fromthe allegations in the conplaint),

’ The relevant regulations are set forth, in pertinent part,
in an Appendix to this opinion and order.

° The respondent offered two exhibits into evidence, but
presented no testinony in this case.
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we have i ndependently evaluated the evidence as it relates to
the allegations in the conplaint.

1. Mintenance entries. It was alleged in the conplaint

that, on two occasions (a 100 hour aircraft inspection on March
5, 1990; and a 100 hour right propeller inspection on June 12,
1990) respondent failed to nake an entry in the aircraft records
providing a description of the work perfornmed. It was al so
all eged that, in connection with respondent's annual inspection
of the right engine, on June 12, 1990, he failed to nake an entry
inthe aircraft records describing the | ocation of two repl aced
cylinders. Further, it was alleged that on six occasions (an
annual right engine inspection on June 12, 1990; 100 hour right
engi ne i nspections on August 10 and 28, 1990; and 100 hour right
propel |l er inspections on June 12, 1990, August 10, 1990, and
Cct ober 28, 1990) respondent failed to make an entry in the
aircraft records of the total time in service at the tinme of
mai nt enance. And, finally, it was all eged that when respondent
repl aced the energency locator transmtter (ELT) on March 19,
1990, he failed to make an entry in the aircraft records of the
date that mai ntenance was perforned.

I n connection with the above-described factual allegations,
the Adm nistrator alleged that respondent violated 14 C F. R
43.9(a)(2) (requiring maintenance entries to include the date of
conpl etion of the work performed), and 43.11(a) subsection (1)
(requiring mai ntenance entries for certain inspections to include

the type of inspection and a brief description of the extent of
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the i nspection) and subsection (2) (requiring those entries to
i nclude the date of the inspection and aircraft total tine).

Qur evaluation of the record reveals that only two of the
Adm ni strator's nunerous all egations of inproper maintenance
entries were substantiated by the evidence. Specifically, we
find that respondent's March 5, 1990 entry certifying the
aircraft as airworthy after a 100 hour aircraft inspection
violated section 43.11(a)(1) in that it did not adequately
describe the extent of the inspection. W base this finding not
on the lack of a detailed description of what is enconpassed in a
100 hour inspection (as that is easily ascertainable fromthe
checkl i st contained in Appendix Dto Part 43),° but on the
I nsufficiency of respondent's additional notation "all ADs c/w
[conplied with] thru this date." (See Exhibit A-6, p. 3.) As
noted by the inspector who investigated this case, and as found
by the | aw judge, such a notation is nmeaningless wthout sone
reference to which ADs were applicable to the aircraft, and the
met hod of conpliance. (Tr. 35, 163.) Not even the work orders
pertaining to the March 5, 1990 mai nt enance -- which respondent
unsuccessful ly argued shoul d be considered part of the pernanent

aircraft records in this case® -- refer to any specific ADs.

“ The FAA inspector who investigated these alleged
vi ol ati ons acknow edged that the reference in respondent's entry
in the aircraft |ogbook to a "100 hour inspection” indicated that
the inspection conforned to the checklist in Appendix D of Part
43, but suggested nonetheless that it was an insufficient
descri ption.

° Al though not directly relevant to our disposition of these
appeal s, we note our agreenent, on other grounds, with the | aw
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The second mai nt enance entry violation established by the
Adm nistrator's evidence relates to respondent's March 19, 1990
entry regarding replacenent of the ELT. (Exhibit A-7, p. 3.)
That entry contains no date, a clear violation of section
43.9(a)(2).

The remai ni ng mai ntenance entry violations alleged in the
conpl ai nt were not supported by the evidence.® Additional

(..continued)

judge's conclusion that the work orders should not be considered
part of the aircraft naintenance records. Wile the | aw judge
based her conclusion on the fact that the work orders were not
kept along with the aircraft's | ogbooks and ot her mai nt enance
records (a circunstance nore likely controlled by the aircraft
owner than by nmaintenance personnel), we are nore influenced by
the fact (as noted in the Admnistrator's reply brief) that the
work orders were not referenced in any | ogbook entries or in

ot her nmai ntenance records, as required by FAA Advisory Circular
43-9B, paragraph 6.e. (Exhibit A-16.)

® For exanple, many of respondent's entries in the engine
| ogbook and propeller |ogbook |acked the aircraft total tine in
service, as required by section 43.11(a)(2). But that prima
faci e evidence of violations was rebutted when the FAA inspector
agreed, on cross-examnation, that the total tine in service for
the rel evant dates did appear in the aircraft |ogbook, thus
bringing the aircraft maintenance records into conpliance on this
point. (Tr. 88-90, 93-4, 101-4.) A though the inspector inplied
that he did not see those total tinmes in the aircraft |og when he
first inspected themand identified the alleged violations here
at issue, the Admnistrator did not attenpt to overcone the
respondent's rebuttal evidence by, for exanple, show ng that the
total tines listed in the aircraft |og were incorrect, or
of fering other evidence (testinony, or even the | ogbook itself)
that the tines were not part of the original entries, which would
have required the | aw judge to nake a credibility resolution on
this point.

In addition, it was alleged that the entry associated with
respondent's certification of an annual right engine inspection
on June 12, 1990 (Exhibit A-8, p. 2), contained an insufficient
description of the inspection, as required by section
43.11(a)(1), inthat it indicated that two (of the engine' s four)
cylinders had been replaced, but did not indicate which two.
While this mght well constitute a violation of section
43.9(a) (1) (requiring maintenance entries to contain an adequate
description of work performed), in our judgnent it is beyond the
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potential violations were suggested by the Adm nistrator's
evi dence, but were not alleged in the conplaint.’” Because the
conplaint is the vehicle by which respondent is given fair notice
of the charges he will be expected to defend agai nst and which
facts and circunstances underlie those alleged violations, we
cannot give any wei ght to apparent violations which were not
alleged in the Administrator's conplaint.?®

2. AD nonconpliance. It is undisputed that AD 90-04-06 was

applicable to the Piper aircraft maintained by respondent, and
that the AD required the replacenent of certain alum num
attachnment nuts and fittings with steel parts at the next engine

(..continued)

scope of section 43.11(a)(1) which requires only a description of
the extent of an inspection. It should be enphasized that in
this proceeding the Adm nistrator seeks only to suspend
respondent's privileges as an I A, not as a nechanic.

Finally, the Adm nistrator alleged that respondent's
certification of a 100 hour right propeller inspection on June
12, 1990 (Exhibit A-9, p. 3), was also insufficient under section
43.11(a)(1) in that it did not properly describe the extent of
the i nspection. However, no explanation was offered as to why
respondent's description ("100 hour inspection") was inadequate.

W note again that the paraneters of a 100 hour inspection are
specified in Appendix Dto Part 43.

7

For exanple, the Admnistrator's evidence reveal ed three
entries containing the notation "all ADs conplied wth," which,
as di scussed above, we agree is insufficient. However, the
factual allegations in the conplaint enbraced only one of those
entries. The Adm nistrator's evidence also reveal ed that several
mai nt enance entries signed by respondent were generally sl oppy
and potentially inadequate under section 43.9(a)(1), a regulatory
violation not included in the Admnistrator's conplaint. (See

di scussion in footnote 6, above.)

° See Adnministrator v. Macd ashan, 5 NTSB 1539, 1541 (1986)
(the conplaint establishes the paraneters of the Adm nistrator's
case); Admnistrator v. Robinson, 5 NISB 1690, 1692 (1987) (Board
cannot redraft the conplaint but nust evaluate the evidence in
light of the allegations).
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overhaul or any tinme the governor oil |ine was renoved, whichever
occurred first. (Exhibit A-4.) The evidence established that
new governor oil lines were installed on or about March 5, 1990
(Exhibits R 1 and A-15), and that respondent signed (but did not
date) an AD conpliance record, to indicate that the subject AD
had been conplied with "by new oil lines" (Exhibit A-5). It is
undi sputed that the alum numnuts and fittings were not replaced
wWth steel as required by the AD (Exhibit A-2; Tr. 14.).

As a result, the Adm nistrator alleged that respondent had
violated 14 CF. R 43.9(a)(2) (requiring nmaintenance entries to
i nclude the date of conpletion of the work perforned), 43.13(a)
(requiring mai ntenance to be performed using nethods, techniques,
and practices acceptable to the Administrator), and 43.13(b)
(requiring nmai ntenance to be performed so that the condition of
the aircraft will be at least equal to its original or properly
altered condition).

It is apparent fromour review of the evidence and rel evant
caselaw that the law judge erred in dismssing the alleged
vi ol ation of section 43.13(a). She found, and the evidence
clearly establishes, that respondent certified that the AD
requiring replacenent of alum numnuts and fittings with steel
parts had been conplied with when, in fact, it had not. (Tr.
164-5, Exhibits A-2, A-5.) Her dismssal of the section 43.13
charge was apparently based on her view that that section

(setting forth performance rules for mai ntenance) does not apply
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to inspections.’ However, that viewis contrary to the
regul ations and to our caselaw, which clearly recognize that
i nspections are a form of maintenance which are subject to the
performance rules in section 43.13."

Respondent's failure to insure that the AD had been conplied
wth was a clear violation of section 43.13(a), which requires
persons perform ng mai ntenance to use the nethods, techniques,

1

and practices acceptable to the Administrator.” However, because
the Adm nistrator did not establish that the aircraft -- stil
bearing its presumably original alumnumparts -- was not in a
condition at least equal to its original condition, we decline to
reverse the | aw judge's dism ssal of the section 43.13(b) charge.

Al t hough the | aw judge nade no explicit findings as to
section 43.9(a)(2) (requiring nmaintenance entries to contain the
date the work was conpleted) with regard to respondent's undated
entry that AD 90-04-06 had been conplied with by installation of
new oil lines, that charge was clearly established by the

evidence. (Exhibit A-5.)

In sum the preponderance of the evidence establishes that

° The | aw j udge opined that section 43.15 (setting forth
addi tional performance rules for inspections) would have been a
nore appropriate charge in this case. (Tr. 160.)

14 CF.R 1.1 defines "maintenance" to include
"inspection." See also, Adm nistrator v. Wods, 5 NTSB 1819,
1821 (1987); Adm nistrator v. Fisher, 4 NISB 1382 (1984); and
Adm nistrator v. Al phin, 3 NISB 3600 (1981).

" There was unrebutted testinony that AD s contain nethods,
techni ques, and practices which are required by, and acceptable
to, the Admnistrator. (Tr. 27-8.)
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respondent violated 14 CF. R 43.9(a)(2), 43.11(a)(1), and
43.13(a). We agree with the |aw judge that the nonconpliance
with the ADis the nost serious violation” in this case, and that
respondent’'s violations are serious enough to warrant the 45-day
suspension of his | A privileges sought in the Adm nistrator's

conpl aint, a sanction which is not inconsistent with precedent.®

ACCORDI NGLY, I T IS ORDERED THAT:
1. The Admnistrator's and respondent's appeals are both granted
in part and denied in part, as set forth in this opinion and
or der;
2. The initial decision is nodified as described in this opinion
and order; and
3. The 45-day suspension of respondent's inspection
aut hori zation shall commence 30 days after the service of this
opi ni on and order. "
VOGT, Chairman, COUGHLIN, Vice Chairnman, LAUBER, HAMVERSCHM DT,

and HALL, Menbers of the Board, concurred in the above opinion
and order.

" W recognize, of course, that the law judge's reference to
t he AD nonconpliance as a "viol ation" cannot be squared with her
di sm ssal of the section 43.13 charges. However, our
rei nstatenent of the 43.13(a) violation noots this inconsistency
in the initial decision.

“ In Administrator v. Al phin, 3 NTSB 3600 (1981) we affirned
a 45-day suspension of an IA's privileges based on his inspection
and return to service of two aircraft engi nes which had been
i nproperly over haul ed.

14

For the purpose of this opinion and order, respondent mnust
physically surrender his inspection authorization to an
appropriate representative of the FAA pursuant to FAR 8 61.19(f).



APPENDI X

§ 43.9 Content, form and disposition of
MRi Nt enance, preventive mintenance
rebuilding, and alteration records
(except 1nspections performed in ac-
cordance with Part 91, Part 123, Part
125, § 135.411(a)(l), and § 135.419 of
this chapter).

(a) Maintenance record entries.
Except as provided in paragraphs (b)
and (c) of this section, each person
who maintains, performs preventive
mei ntenance, rebuilds, or alters an air-
craft, airframe, aircraft engine, propel-
ler, appliance, or conEPnent_part shal
make an entry in the maintenance
record of that equipment containing
the followng information:

El) A description (or reference to
data acceptable to the Admnistrator)
of work performned. .

(2) The date of conpletion of the
wor k™ perforned.

* * %

§ 43.11 Content, form and disposition of
records for inspections conducted
under  Parts 91 and 125 and
8§ 135.411(a)(l) and 135.419 of this
chapter.

(a) Maintenance record entries. The
person approving or disapproving for
return to service an aircraft, airfranme
aircraft engine, propeller; appliance
or conponent part after any inspec-
tion performed in accordance wth
Part 91, 123, 125, §135.411(a)(l), or
§135.419 shall make an entry in the
mai nt enance record of that equipment
containing the followng informtion:

(1? The type of inspection and a
brief description of the extent of the
i nspection. . .

(2) The date of the inspection and
aircraft total time in service.

* * *

§ 43.13 Performance rules (general)

(a) Each person performng mainte-
nance, alteration, or preventive main-
tenance on an aircraft, engine, propel-
ler, or appliance shall use the meth-
ods, techniques, and practjces pre-
scribed in the current mnufacturer’s
mai nt enance manual or Instructions
for Continued Airworthiness prepared
by its manufacturer, or other meth-
ods, techniques, and practices accepta-
ble to the Admnistrator, except as
noted in §43.16. He shall use the tools,
equi prent, and test apparatus neces-
sary to assure conpletion of the work
in accordance with accepted industry
practices. If special equipment or test
apparatus is recommended by the
manuf acturer involved, he nust use
that equi pment or apparatus or its
equi val ent acceptable to the Admnis-
trator.

(b) Each person naintaining or al-
tering, or performng preventive main-
tenance, shall do that work in such a
manner and use materials of such a
quality, that the condition of the air-
craft, "airframe, aircraft engine, propel-
ler, or appliance worked on will be at
least equal to its original or properly
altered condition (with regard to aero-
dynami ¢ function, structural strength,
resistance to vibration and deteriora-
tion, and other qualities affecting air-
wor t hi ness).



